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KOSALIE M. ARLINGHAUS, as Executrix of the Will of 


Frank H. ARLINGHAUS, 
Appellee-Cross-Appellant. 


On Appeal from the United States District Court 
for th Southern District of New York 


BRIEF FOR APPELLEES 


The eight appellees alleged that tuev and the other in- 
dividual defendants except Sidney Vepper (“Pepper”) 
owned all of the stock of Modern Talking P\ service, 


bo 


Inc. (“Modern”); that Pepper was Modern’s general coun- 
sel and was the attorney for appellee Rosalie M. Arling- 
haus (“Mrs. Arlinghaus”), individually and as executrix 
of her husband’s estate; and that Pepper was discharged 
by Modern and Mrs. Arlinghaus as a result of a stock- 
holder’s suit in which it was established that Pepper had 
been guilty of self-dealing and other violations of his fi- 
duciary duties (12a-13a). Thereafter, knowing that the 
stockholders had been given an offer for the purchase of 
all of Mudern’s stock and that the offer was about to 
expire, Pepper presented Modern and all of its stock- 
holders with a demand for a large sum for legal services 
that he had not performed and asserted an attorney's 
lien to which he was not entitled on Modern’s books and 
on stock certificates in his possession representing a ma- 
jority cf Modern’s shares (13a-14a). Pepper refused to 
accept substitute security and obstructed the summary 
proceeding which Modern e»d the owners of the certifi- 
eates brought for the speeay return of the books and 
certificates. On the day the offer was to expire, Pepper 
presented the stockholders with an ultimatum in the form 
of an agreement, drafted by his attorney, for payment 
to him of $75,000 of the proceeds of the sale as his price 
for turnin;: over th> books and certificates (14a-15a). The 
stockholders had no choice but to sign the agreement in 
order to be able to tender their shares and close the 
sale (15a). After the closing of the transaction, the 
stockholders notified the purchasers, for whom plaintiff 
acted as disbursirg agent, that they had elected to re- 
voke the agreement and assienment (16a). The instant 
interpleader action followed. 


The relief appellees sought and obtained was rescis- 
sion of the agreement and assignment on the ground that 
their signatures to the agreement and assignment were 
obtained through unlawiul restraint of goods, economic 


duress and abuse of the fx:aciary relationship. Appellees 
contended that there were four reasons why Pepper had 
no attorney’s lien on the Modern books and stock cer- 
tificates on June 7, 1968. (1) Pepper had no lien be- 
‘cause he had rendered no services for which he had not 
been compensated. (2) If Pepper had rendered servives 
for which he had not been compensated, they were not 
services rendered by him as a lawyer but as a business 
broker in search of a finder’s fee. (3) If Pepper had 
rendered authorized legal services for which he had not 
beea compensated, he had forfeited all right to compensa- 
tion for those services by his self-dealing, conflicts of 
interest and other disloyalty. (4) If Pepper hd ren- 
dered legal services and had not lost his rig’ to com- 
pensation by his conduct during the period the re- 
tainer, Pepper forfeited all right to claim a lien on his 
clients’ property beeause of his professional misconduct 
and his misuse of the lien subsequent to his discharge 
on May 22, 1968. 


In First National Bank of Cincinnati v. Pepper, 454 ¥. 
9nd 626 (2nd Cir. 197%), this Court explicated the law 
to be applied by the trial judge herein. After a care- 
ful review of the authorities, the Court held that, if ap- 
pellees should prove the ali-gations of their pleading, they 
would be entitled to judgment rescinding the agreement 
with Pepper of June 7, 1968. 


At the trial, appellees met this burden of proof* to a 
fare-thee-well. They called as their first and principal 


* When a transaction between an attorney and his client is chal- 
lenged by t! « client, it is the attorney who had the burden of proof. 
In Re Maxwell, 215 N.Y. 466, 472 (1915); Feiber v. Copeland, 
232 App. Div. 504, 250 w.Y.S. 429, 432 (Ist Dep’t. 1931). His 
conduct is presumed to have been oppressive. Evans v. Ellis, 3 
Denio 540 (Cc. of Errors, 1846). Since appellees’ contentions are 
established by the overwhelming weight of the evidence, the point 
is academic. 


witness Pepper, who, in three days of testimony, was 
given every opportunity to explain to Judge Frankel his 
various claims for asserted legal fees and disbursements 
and was thoroughly cross-examined about his dealings 
with Modern and appellees. Appellees also called as 
their own witnesses the attorney, Jack Rosen. who rep- 
resented Pepper in the summary proceeding in the New 
York Supreme Court,and read from the deposition of 
Pepper’s co-broker, Steve Weil. Appellee Rosalie M. 
Arlinghaus gave testimony in court, as did her coun- 
sel and three other witnesses. Finally, Judge Frankel 
had before him the complete transcript of the hearing 
in the stockhoider’s suit in the Delaware Chancery 
Court, as well as depositions of six former stock- 
holders and two officers of Modern. On this complete 
record, consisting to a large extent of Pepper’s own 
testimony and writings, Judge Frankel found that all 
of the four grounds for rescission (supra) had been 
established. Thus, he found that (1) Pepper lacked any 
valid claims for fees from anyone (438a); (2) Pepper 
was strongly motivated by an interest in seeking a profit 
for himself from the sale of Modern (441a); (3) the 
fee of $100,000 to which Pepper claimed to be entitied 
was not a legal fee, but a finder’s fee to which his 
right, if any, was deeply doubtful (443a):; and (4) Pep- 
per engaged in a course of delay and obstruction designed 
to maintain the leverage of his liens at all costs and avoid 
any proceeding that might subject his claim for alleged 
services to orderly and impartial scrutiny (445a). Judge 
Frankel concluded that, under these circumstances. appel- 
lees had behaved reasonably as practical people (45la). 
Accordingly, Judge Frankel held that the agreement was 
the result cf duress exerted by Pepper on appellees 
(453a); that appellees’ hands were not unclean: and that, 
in any event, Pepper’s serious breaches of the lawyer’s 
duty of good faith and fair dealing with former clients 


made his by a wide margin the greater (if not the only) 
offenses against equity and good conscience (44a). 


There is nothing here for his Court to review. The 
applicable rules of law have already been thoroughly ana- 
lyzed and explained by this Court. Pepper does not, and 
could not, complain that Judge Frankel overlooked or mis- 
apprehended those rules. Pepper does not complain of 
Judge Frankel’s rulings on objections to evidence. The 
basic thrust of Pepper’s arguments is that Judge Frankel 
erred in disbelieving Pepper’s testimony and believing the 
tc ‘imony of appellees and their witnesses—manifestly not 
a matter for appellate review. This is the short, suffi- 
cient answer to Pepper’s brief. Since Pepper has at- 
tempted to dress up his eredibility arguments in the guise 
of arguments going to the sufficiency of the evidence, we 
are constrained to present also the long answer, taking 
Pepper on his own terms. To do so, we shall discuss 
below the evidence which supports the findings made by 
Judge Frankel. 


Pepper rendered no legal services 
for which he was not compensated 


Pepper’s Alleged Services to Modern. During the pe- 
riod in question, Pepper rendered services to Modern as 
its general counsel under a written retainer dated Jan- 
uary 4, 1966 (499a). The retainer agreement, which is 
in the form of a letter from Pepper to Carl H. Lenz, 
president of Modern, contains the following sentence: 


“No charge shall be made by us for any legal serv- 
ices not covered by the retainer except with your 
[i.e. Lenz’s] prior approval.” (499a). 


Pepper was paid $1,000 a month under the retainer. He 
claims that he rendered services beyond his retainer in 


“ 


screening” corporate suitors (41a). There is no doubt 
that Lenz on several oceasions asked Pepper to obtain 
information about, or furnish information to, interested 
purchasers, These services obviously were the type of 
services routinely performed by the general counsel of a 
corporation, The evidence is clear—and Pepper himself, 
after dodging the question over four pages of the tran- 
script (44a-47a; see also 41a-43a), admitted—that Lenz 
neither authorized nor ratified any separate charge for 
such services (47a). Nor does Pepper claim that he even 
asked Lenz for approval. No question was ever raised 
about this matter until Pepper's discharge. Pepper’s claim 
that the services were not covered by the retainer hinges 
entirely on his own testimony; and if anything is clear 
from Judge Frankel’s opinion, it is that he gave no ered- 
ence whatever to Pepper. And for good reason. When, 
after five years of evading the question, Pepper was fi- 
nally required, on his deposition in this action, to ex- 
plain his claim that he had rendered legal services for 
whieh he had not been paid, he produced a meaningless 
heap of printed corporate reports and literature, as well 
as a series of memoranda from Pepper to Pepper and 
a few letters (508a-552a) as “proof” of his services. To 
exemplify his services, the best Pepper ean do on this 
appeal is to point to (1) his own inter-office memorandum 
and a letter about management's interest in Bell & Howell 
Company, (2) letters to Lenz from a broker, MeCandless, 
who tried to interest Lenz in two unidentified possible 
merger partners and (3) a series of four letters between 
Pepper and Wometeco Enterprises, Ine. (Appellant's Br., 
pp. 4-5). Of these, the Bell & Howell letter (501a) and 
memorandum (507a) show nothing more than that Lenz 
had asked Pepper to give a Bell & Howell Vice-president 

mation about Modern; that Pepper did so over the 
telephone; and that thereafter there were further talks, 


in which Pe»per did not participate. The MeCandless 
letter (538a) shows that the writer had been pursuing 
Lenz with sundry prospects. In the penultimate para- 
graph, the writer suggested a meeting with Lenz “and 
possibly Sidney Pepper” to secure financial data and dis- 


cuss ° 


‘objectives”. The Wometco correspondence (531a- 
536a), far from contributing proof of services performed 
by Pepper as an attorney, reflects Pepper’s efforts as 
a broker. (See the discussion below). Thus, Pepper’s 
letter of October 31, 1967 (5338a) is his broker's prospectus 
to Wometeo. Notably, no copy was sent to Lenz (534a). 
Likewise, while a copy of Wometeo’s initial letter (531a) 
went te Pepper’s co-broker, Steve Weil, no copy of any 
of the Wometeo letters was sent to Lenz (531a-536a). 


It is a sign of Vepper’s utter desperation that he ends 
up listing even his work (if any) on the proposed Sonder- 
ling contract* as justification for his claim of lien. If 
anything is clear from the evidence, and particularly from 
Pepper's own testimony and writings, it is that Pepper’s 
dealings with Sonderling were so permeated with self- 


interest and disregard of his clients’ interests that Pep- 


per would in all events have been barred frem reeover- 
ing anything for legal services if he had ec: ineed the 
Court that he had rendered any in that connection. (See 
the discussion below). 


If Pepper had performed substantial legal services out- 
side his retainer over the claimed period of two years, 
Pepper would have taken the matter up with Lenz much 
before his Jischarge. The plain fact is that whatever 
legal services, if any, were involved in meeting manage- 
ment’s request for information about, or furnishing in- 


* There is no credible proof that the draft contract (553a et seq.) 
was Pepper’s work. 


formation to, potential buyers fell within his retainer; 
and if they had not, it would obviously have been too 
late for Pepper to obtain “prior approval” after the ren 
dition of the services and after his discharge. Clearly, 
Judge Frankel, who not only had all of these papers be 
fore him, but also had the opportunity to observe Pep 
per’s demeanor on the witness stand over three days, was 
justified in rejecting in toto Pepper's claim that he was 
owed something from Modern beyond the amounts paid 
him under his retainer. 


Pepper argues that Judge Frankel’s interpretation of 
his written retainer agreement with Modern would have 
required Pepper to “handle” the Sonderling transaetion 
for nothing (Appellant’s Br., p. 21). There is an obvi- 
ous fallacy in this reasoning. Judge Frankel found (and 
it is undisputed) that the Sonderling transaction eame 
to naught. If it had materialized, if Pepper had “han 
dled” it for Modern, and if there had been no question 
of conflic. of interest or other impropriety, a different 
result would have been reached by Judge Frankel. These 
hypothetical issues are quite clearly not before this Court. 


Pepper’s Alleged Services to Appellees and Howard 
Pierle, After asserting that the so-called screening serv- 
ices were performed for, and should be compensated by, 
the corporation, Pepper unblinkingly asserted that the 
very same services were performed for the stockholders 
and that they owed him for them (Tspt. 35). Again, 
Pepper produced nothing but his own testimony to sup- 
port his claim. Judge Frankel found Pepper’s testimony 
to be fabrication and credited instead the testimony of 
Mrs. Arlinghaus and the other stockholders. 


None of the stockholders who were deposed by Pep- 
per’s attorney acknowledged any liability on their part 


to Pepper for legal services. The only one among them 


who had thought that Pepper should be paid something 


Jogaards, Pepper’s then personal client. 


was Harry 
Bogaards had no direct knowledge of any legal services 
rendered by Pepper in connection with the attempt. to 
sell Modern. THis only reason for thinking that Pepper 
had performed such services was that Pepper had men- 
tioned several proposals to him on the telephone (186a). 
sogaards was obviously surprised at the suggestion that 
something might be due Pepper from the stockholders 
(184a). Bogaards thought that whatever Pepper had done 
was done for the corporation (181a). 


Kqually lacking in substance is Pepper's contention that 
Judge Frankel erred in finding that Pepper had rendered 
no compensable services to Howard Eberle. Such services 
as Pepper had rendered (evidenced by a simple trust 
agreement, a perfunctory U.S. Fiduciary Income Tax Re 
turn, both dated 1965 (three vears before Pepper asserted 
his claim) and a one page sv>stitution of trustee, sworn to 
March 22, 1968 (466a; 489a. Exh. CC)) were obviously 
rendered without any expectation of payment. Eberle tes 
tified at his deposition that he never owed Pepper any 
money (205a); and although both Pepper himself (see 
Jl2a-213a) and his attorney, Ben Matthews (see 213a), 
were present at the deposition and cross-examined Eberle, 
they did not ask Eberle a single question about the rendi- 
tion of, or payment or liability for, any services rendered 
by Pepper for Eberle (201a-224a). Pepper had rendered 
similar services (the drafting of a will) to at least one 
other stockholder and former employee, Miss Schlereth, 
as a favor (238a). Pepper did not offer into evidence 
any bill rendered to Eberle or even testify that he had 
ever made a demand on Eberle for payment for those 
services. Pepper's claim of services renlered to Eherle 


merely demonstrates how desperately Pepper is rrasp- 


ing for straws in this litigation. If Pepper had had proof 


10 


of a ‘evitimate claim for legal services, surery he would 
not have resorted to dredging up old services of friend 
ship fil dressing them Up aS services re ndered for com 


vensation, 
I 


Pepper’s self-dealing 


Judge Frankel’s findings that Pepper engaged in self 
dealing and committed breaches of his attorney’s duty of 
good faith and fair dealing are also supported by solid, 
convincing evidence, Throughout Pepper's own testimony, 
in the Distriet Court and at the Delaware hearing, ran 
a leitmotif of self-interest. The reason Pepper dealt with 
the companies with which he dealt wo. not that he needed 
te do so in order to render legal services, except in the 

‘w instances when Lenz asked him questions about par 
ticular companies. His reason was that he wanted to eol- 
lect a finder’s fee. The reeord established this fact to 
a certainty: 


1. Lenz testified that Pepper spoke with a number of 
people (prospective buyers) who, at Pe pper’s suggestion, 
would contact Lenz (252a). One such prospect was Wo 
meteo (298a-299a), whom Pepper had found through Steve 
Weil and Harris Shapiro (414a-415a), Pepper's co-brokers 
(see below). 


2. Pepper, besides being a lawyer, was a business bro 
ker. He testified at the Delaware hearing that he had 
been asked by Fuqua to broker a merger between Fuqua 
and Wometeo (Exh. 1-K, pp. 261-262). It was in his 
capacity as broker that Pepper had made eontaet with the 
Shapiro-Weil constellation (414a-415a; see 369a-371a). 


3. In September, 1967, Pepper had eome to manage- 


ment with a proposal that management and Pepper to- 


1] 


vether buy 40 percent of Modern’s stock from the stoek 
holders, including Pepper's clients, at $10 a share and 
then sell Modern at a higher priee per share for-a eapi 
tal gain® (270a-272a; 399a ef seq.). Modern’s manage 
ment had turned Pepper down (275a). This explains 
Pepper's testimony that it was in late 1967 that he started 
looking for an “acceptable deal” for the stockholders 
(S5a). Having been unable to buy a share of the com- 
pany at a bargain price, he decided that he was going 


to make his killing in the form of a finder’s fee, instead. 


4. Pepper reviewed prospeets submitted by others with- 
out any apparent enthusiasm; but when Sonderling, in- 
troduced by Shap’ o and Weil (with whom Pepper, as 
noted above, had a working relationship (385a; 414-415a)), 
appeared as a prospective purchaser, Pepper at once em 
braced Sonderling’s proposition and took what can only 
be deseribed as near-hysterical action in attempting to 
push through the deal. Ilis sense of urgency was spurred 
by the presence of another serious bidder, Sherman Un 
ver, who showed no interest in Pepper’s scheme for a 
finder’s fee (842a; see 7T5a-76a). 


This was the chronology: Pepper first met Unger on 
Mareh 12, 1968 (3387a-338a), after Unger had made an 
offer of $21 for Modern’s stock and extended an invi- 


* Pepper would have taken ten percent in his wife’s name. (/bid.). 


This was a ploy Pepper had used in Modern’s sister company 
] Vy, 


Modern ‘Teleservice, Inc. (‘“Teleservice’). The Teleservice stock 
which Mrs. Pepper had bought for $10 a share in the fall of 1967 
was, in the sale of Teleservice to Sonderling on \pril 8, 1968, ex- 
changed for Sonderling stock worth more than $60 a share. In the 
companion action, Arlinghaus v. Ritenour et al. Docket No, CA75- 
7616, Judge Werker set aside Pepper’s purchase of Teleservice shares 
from Mrs. Arlinghaus and the estate, awarding both compensatory 
and punitive damages to Mrs. Arlinghaus and the estate. 


12 


tation for a counter-offer. At their first meeting, Pepper 
told Unger that he contemplated a $100,000 fee for sell- 
ing the company (342a). Unger listened with concern. 
(Ibid.). A few days later Unger, pressing for a counter 
offer, asked Pepper to arrange a meeting with Mrs. Ar- 
linghaus and Eberle for March 19 (343a-344a). Instead of 
doing so, Pepper on March 20 obtained a written offer 
from Sonderling to buy the assets or stock of Modern 
(623a),° signed an agreement for sharing of the finder’s 
fee with Shapiro on March 21, 1968 (633a), arranged to 
have this agreement signed “approved” by Mrs. Arling- 
haus and Eberle and, on March 22, had Mrs. Arlinghaus 
and Eberle approve, and, on their behalf, sent to Sonder- 
ling, a letter accepting Sonderling’s offer to purchase 
Modern.** Modern’s board met the same day (274a-275a). 
Although Sonderling’s overriding interest at the outset 
had been in purchasing the assets of Modern (364a). 
Pepper concealed from the board that Sonderling had 
made an offer for Modern which had been aceepted by 
Mrs. Arlinghaus and Eberle, who together held some 
70 percent of the stock (78a-80a; 275a). 


On March 21, Pepper called Unger in Cineinnau and 
pretended to set up a meeting for Unger with Mrs. Arling- 
haas and Eberle at the Americana Hotel, where Eberle 
was then staying, on March 25. But Unger subsequently 


The Sonderling letter was drafted by Weil and Sonderling in 
New York on March 20; Sonderling revised it in the plane on 
the way to Chicago the same day, for delivery to Weil in New York 
by the next plane (229a-230a). Speed obviously was of the es- 
sence. 


** The degree of independence exercised by Eberle in this trans- 
action is shown by Eberle’s subsequent testimony that, as late as 
April 5, 1968, he did not really know what kind of offer Sonderling 
had presented (306a-307a). 


learned that Eberle had returned to Florida, and, on 
March 23, Pepper called Unger and told him he did not 
think Mrs. Arlinghaus would be interested in his offer. 
A quick telephone call by Unger to Mrs. Arlinghaus es 
tablished that, contrary to Pepper’s assertion, she was 
indeed interested in talking with Unger. Unger did in 
fact meet her in New York. Pepper, uninvited, appeared 
at their meeting but did not disclose that he had already 


made a deal with Sonderling (346a et seq.). 


When Unger ealled Mrs. Arlinghaus on April 7, how- 
ver, she informed him that she had decided to take “the 
other offer.” Unger wanted her to inform him of the 
price of that offer, but she told him: “TI don’t think I 
am allowed to.” (357a). Pepper himself never told 
Unger Sonderling’s price. (See 397a-398a). In fact, Pep- 
per admitted in Delaware that the only other potential 
purchaser to whom he gave the $2,500,000 net figure 
(which was to be inereased by the $300,000 brokers’ fees) 
was Fuqua; and, when the cross-examiner pressed the 
question, Pepper, in his familiar manner of testifying, 
eventually conceded that he had not asked $2,800,000 of 
Fuqua “in so many words.” (398a-399a).* 


At the board meeting on March 22, Pepper had his 
“associate” and “backstop” (417a-418a), Edmund Cox, 
elected to the Loard (Tspt., pp. 499-450; 425a; 426a), un- 
doubtedly to vote at the next meeting with Pepper, Ar- 
linghaus and Eberle to override the other directors’ ob- 
jections to the then undisclose. Sonderling deal. A meet 
ing between management and Sonderling waX\arranged for 
April 5 (83a). Pepper asserts that at this meeting, he 
showed a copy of Sonderling’s letter to Modern’s direc 


Pepper’s contrived reasons for not quoting Unger a price (418a- 
119a) were t! vroughly refuted by Unger (430a-432a). 
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tors. The record, however, shows that the members of 
Modern’s management present, including three directors 
(Oard, Lenz erd McCallum) and the secretary-treasw er 
(Vickers), we r+. used information even as to the price 
which Sonderling had offered (264a-266a; 105a-10a). 
Oard and Vickers did not see a copy ol Pepper's Marel 
22 acceptance letter until May, when MeCallum had pro 
eured a copy (269a; 300a). By contrast, Pepper’s “back- 
stop” director, Edmund Cox had been shown Sonderling’s 
letter on the day of the board meeting, April 8 (426a 


428a). 


After two adjudications against him on the issue (Exh. 
1-E, pp. 306-308; 442a), Pepper still maintains that he 
should not be faulted for withholdins from Modern’s 
Board the te-ms of Sonderling’s offer and the fact that 
he had gotten it accepted by Mrs. Arlinghaus and Eberle 
(Appellant’s Br., p. 28). He rests his ease on his as- 
sertion, weakly corroborated by Weil (23la) but firinly 
contradicted by Oard’s Delaware testimony (265a-267a), 
that Weil delivered a copy of Sonderling’s letter to one 
of the management members of the hoard (Appellant’s 
Br., p. 28). Judge Frankel took account of th’ asser- 
tion and rejected it (442a). The letter. more ver, did 
not contain the detailed terms of the offer (640a-641a) 
and, of course, bore no evidence that the offer had been 
accepted by Pepper. 


At the April 8 meeting, Pepper refused to furnish the 
board with written copies of his resolution,* by which it 
was proposed to sell the assets of the company to Sonder- 
ling in a transaction which, even in Pepper’s second, ex- 
purgated ver ion of the minutes, contained uncertainties 


* The original, oral resolution, taken down by Vickers, was one 
of the main bases for the temporary injunction granted by the Dela- 
ware hancellor (276a-288a) 


Immediately 


anc. highly dubious provisions (639a-644a). 
before the meeting, Pepper had had Mrs, Arlinghaus sign 
a copy of a document entit'ed “Consent”. (646a). He had 
rushed her to the point that, without having ‘ts contents 
explained to her, she put it on top of a filing cal inet in 
Modern’s office to sign it (13S8a-139a) He gave ier no 
“Ops of the docun nt. (// . Thereafter, Pepper ob- 
tained the signatures of tn.ce other stockholders, Bo 
gaards, Miss Schlereth and Miss Cox to the same “Con 
sent”. The former two, at leas., signed on the faith of the 
Aringhaus signature (176a-177a; 236a-237a). They did 
not know what they were signing. (Jbid.). Miss Schlereth 
“wasn’t given that much time.” (237a). Eberie signed the 
consent believing the Sonderling ofier was superior to 
Unger’s offer. (See 208a). At the Delaware Chancery hear 
ing Eberle readily admitted his general lack of knowledge 
about the two offers (301la-328a).° 


The “Consent” contained a provision for payment to 
Pepper of $100,000 which cannot be understood or in 
terpreted to be anything other than a provision for a 
finder’s fee (646a). The pertinent sentence rez fol 
lows: 


“The undersigned, being shareholders of Modern 
Ta’king Picture Service, Inc., a Delaware Corpora- 
tio? iereinafer [sic] called Modern) do hereby 
consent in writing pursuant to Section 271 of the 
Delaware Corporation Law to the sale by Modern 
of substantially all of its property and assets to 
Sonderling Broadeasting Corporation, an Illinois 


*In spite of the contrary finding by the Delaware Chancellor 
(434a), Pepper still maintains that Conderling’s price was a clean 
$26.45. (Appellant's Br., p. 12). A si. de reading of Pepper's reso 
lution of April 8, 1968 (277a, the original version: 640a-64la, Pep- 


wuurgated version) shows the lack of merit of this contention 


per's eX] 
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corporation, for the sum of $2,800,000.00 in cash 
and with the assumption of all of the debts, lia- 
bilities, obligations, contracts and commitments of 
Modern upon such terms as may be approved by 
Howard H. Eberle and Edmund H. Cox, and Mod- 
ern’s payment to Commonwealth Corporate D.vel- 
opment Co., Ine. of the sum of $300,000.00, which has 
agreed to pay $100,000.00 to Sidney Pepper, a di- 
rector of Modern, and do hereby authorize such sale 
without further action by the Board of Directors o 
Modern.” 


The $100,000 item referred to in line 18 clearly is the 
$100,000 commission referred to in the Commonwealth 
letter (634a). There was no mention of legal serv- 
ices in the “Consent”. Pepper’s status as counsel to 
Modern was not mentioned. The “Consent” did not even 
show that Pepper was a lawyer, whereas it did recite 
that Pepper was a director. The reason for this recital 
obviously was that, as a director, he was required to dis- 
close his personal interest in the transaction about to be 
voted on by the board. 


The $100,000 fee was mentioned again in Pepper’s pro- 
posed resolution submitted to the board at the April 8, 
1968 meeting . This time the language was changed some- 
what. The pertinent part of the resolution, as taken 
down by Modern’s secretary, Vickers, read as follows: 


“cc 


. and with $300,000 payable to Couamonwealth 
Development Corporation of Philadelphia for its 
services in br’ .. g about such sale. Such above 
amount to be payable only if and when the con- 
sideration for such sale is received by the eorpora- 
tion, and with the understanding that Sidney Pep- 
per, counsel and director for the corporation, is to 
make no charge to the corporation for his services 


herewith, but is to receive $100,000 commission 
from the Commonwealth Development Corporation, 
and with such further charges requested by counsel 
for Sonderling Broadeasting Corporation and ac- 
ceptable to Mr. Eberle and Vox.” (278a-279a).* 


The directors were not given any information about why 
Commonwealth was to receive $300,000 (285a-286a). Even 
Eberle, who had signed the “Consent”, had no idea why 
Pepper was to receive $100,000 (309a). 


Finally, Pepper prepared a third variant form of the 
“Consent”, dated April 25, 1968. This time the relevant 
language read as follows: 


“3. Of the moneys received by DeWitt, Pepper & 
Howell from Sonderling Broadeasting Corporation, 
they are hereby authorized to pay to Common- 
wealth Corporate Development Co., Ine. of Phila- 
delphia, Pennsylvania, for its services in bringing 
about such sale the sum of $300,000.00 of which 
half shall be payable on January 2, 1969, with au- 
thority to pay to Sidney Pepper, counsel and a 
director of Modern for his services in connection 
with such sale $100,000.00 provided he is to make 
no charge to the selling stockholders for his serv- 
ices in connection with such sale.” (649a). 


Pepper testified that this “Consent” may have been aban- 


doned after he got the first signature (82a). When he 
“ame around to appellee Hough with the “Consent,” 


* The unsigned minutes produced by Pepper in this litigation, 


about which Vickers testified (109a) that they did not correspond 
} I 


to the minutes which Pepper had demanded that he sign, vary in 
important respects from the quoted language. Most importantly, 
they omit the characterization of the $100,000 as a commission 


(640a). 


Hough told him he was going to sue him to stop action 
on the first consent (Exh. E. p. 189). 


When the Sonderling deal was challenged by Hough in 
the Delaware Chancery Court (Exh. 1-C), Pepper con- 
cealed this fact from Mrs. Arlinghaus (62a-63a; 64a: 70a). 
She was abroad. (Jbid.) While concealing the institution 
of this lawsuit from her, Pepper took it upon himself to 
retain counsel for her, in all her capacities, and to in- 
struct counsel to appear in court for her, which counsel 
did (260a).* He did not bother to inform Alix Ann Ar- 
linghaus, the daughter of Mrs. Arlinghaus and a woman 
in her twenties who owned stock in Modern in her own 
name (see 829a), of the suit (63a). 


There is only one explanation for this long series of 
violations of fiduciary duty and propriety: Pepper wanted 
to preserve the Sonderling deal because he had a per- 
senal interest in it—a finder’s fee, which would be lost if 
the deal were lost. The deal fell through, and with it the 
fee. Judge Frankel so found, and his finding is soundly 


supported, and even compelled, by the evidence. His con- 
clusion that Pepper's right to a finder’s fee would in any 
event have been deeply doubtful is equally ~vell sup- 
ported. At the time when Pepper arranged the Sonder- 
ling transaction and claimed the finder’s fee, he was acting 
as attorney for Mrs. Arlinghaus and for the estate of 
Frank H. Arlinghaus, the major stockholder, and as gen- 
eral counsel for Teleservice. There was a clear conflict 
of interest between Pepper, the attorney for Mrs. Arling- 
haus and the estate, Pepper, the counsel for the corpora- 


* Pepper asserted he had no recollection that he gave this authori- 
zation (67a-68a) but offered no other explanation as to how the at- 
torney whom he retained to appear for Modern happened to appear 
as well for Mrs. Arlinghaus, her children and the Arlinghaus es- 
tate. 
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tion and Pepper, the broker in the transaction to which 
the corporation was a party and in which Mrs. Arlinghaus 
and the estate were interested. It is well established that 
an attorney cannot collect a broker’s fee in a transaction 
in which he represents an estate, or any other client for 
that matter. That this rule is justified is eloquently illus- 
trated by the instant case. The facts discussed above 
show clearly that Pepper, in pursuance of his own per- 
sonal interests, favored the Sonderling asset deal and 
failed to pursue, and even sabotaged, Unger’s efforts to 
bid and to buy on terms superior to the Sonderling asset 
deal. 


5. That Pepper’s claim was for a finder’s fee is also 
clear from Pepper’s subsequent prevarications whenever 
he was asked to explain the nature of his claims. When, 
at the time of his discharge, he was asked about his claim 
by Mrs. Arlinghaus’ new counsel, Pepper stated that he 
wanted payment of $100,000 as compensation for work 
done on the contemplated sale to Sonderling (661a-662a) 
Evidently, Pepper found it difficult to reformulate hi. 
claim for commissions as a claim for legal fees; he said 
it was not clear whether the $100,000 was a joint obliga- 
tion of the corporation and its stockholders but that it 
should probably be so considered. At any rate, Pepper 
wanted to be paid “by somebody”. ([bid.). At his deposi- 
tion, Pepper first testified that Richmond Ritenour, the 
president of Modern’s sister company, had told him that 
$100,000 was a reasonable compensation “for procuring 
the sale of a business.” (48a-49a). At a subsequent depo- 
sition session, Pepper asked to change the quoted lan- 
guage to read “for legal work in connection with the sale 
of a business.” (49a-55a). At th» trial, Pepper gave as 
his reason for the change, not that he had misquoted 
Ritenour, but that his previous answer “was subject to 
an interpretation that I had been acting as a finder.” 
(56a). Appellees agree with Pepper in this instance. 
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The fanciful suggestion that Pepper was told by Son- 
derling to mask his claimed legal fee as a brokerage fee 
(Appellant’s Br. p. 10) had no other support than Pep- 
per’s own, discredited testimony. Sonderling’s president 
knew nothing about this (429a-430a). 

At the trial, Pepper finally testified that the $100,000 
lien which he claimed on May 22 was for all services ren- 
dered in efforts to procure an acceptable deal and there- 
fore was a different $100,000 from the $100,000 he was 
to get under the resolution of April 8 (45a-46a). But he 
went on to testify, entirely inconsistently, that Lenz, as 
a director, had given his approval of the all-services claim 
when the board passed the Sonderling resolution on April 
8, 1968." (Ibid.). Clearly, then, Pepper himself equated the 
two $100,000 fees, his repeated testimony to the contrary 
notwithstanding. 


Pepper’s obstruction of the legal process 


Pepper’s Refusal to Return Records and Certificates, 
May 20, 1968. On May 20, Mrs. Arlinghaus appeared at 
Pepper’s office in the company of Vickers (141a-142a). Pep- 
per was not in the office but was reached on the telephone. 
He told Mrs. Arlinghaus that the papers were not in his 
office (Ibid.). 


Pepper's Refusal to Return Records and Certificates, 
May 21. When Modern’s secretary and treasurer, Vick- 
ers, appe.ced at Pepper’s office to retrieve the books and 
stock certificates on May 21, 1968, Pepper went for the 
papers (112a). After an hour, he returned and told 
Vickers ne did not intend to deliver the records or the 
Arlinghaus certificates (Ibid.). 


* The desperateness of Pepper’s testimony is apparent from the 
fact that Lenz in fact voted against the resolution. (64la). 


Pepper’s Refusal of Substitute Security. On May 22, 
Mrs. Arlinghaus returned to Pepper’s office accompanied 
by her new counsel, Kelly and Jensen, as well as Vickers 
and Oard (142a-143a). Kelly’s version of what occurred 
in Pepper’s office appears in a letter which he sent to 
Pepper the following day and in which he repeated the 
conversation which was had in Pepper’s office. The penul- 
timate paragraph of the letter read as follows: 


“Please inform us promptly if you are of the opin 
ion that the foregoing is incomplete or inaccurate 
in any respect.” (660a). 


The reason for the letter is clear. The previous day 
Pepper had claimed a lien in the amount of $110,000 but 
had indicated his willingness to take a bond as substitute 
security. (Zbid.). Modern, Mrs. Arlinghaus and their coun- 
sel wanted to get written confirmation of Pepper’s prom- 
ise in that respect before paying the substantial premium 
on a bond. Little time remained. The original expira 
tion date for Unger’s tender offer was May 24, the closing 
of the transaction to be on June 7 (Exh. JJJ). Subse- 
quently, Unger had agreed to extend the tender offer for 
an indefinite but limited period (Exh. 28, Affid. Lenz, 
para 11). Eventually, the tender offer was extended until 
the intended closing date, June 7 (see below). 


In his reply to Kelly’s letter, Pepper took no position 
on any part of Kelly’s letter. He obviously had decided 
to engage in evasive tacties. His letter, dated May 24, 
1968, read as follows: 


“Dear Mr. Kelly, 


I have your letter of May 23, 1968. Your letter 
is only partially correct as to what was said at our 
meeting. 


99° 


i do not believe that at this time a statement of 
what was said at our meeting is called for. 


Very truly yours,” 


(S64a). 


Modern obtained a bond in the amount mentioned by 
Pepper, $110,000, and, on May 29, Vickers and Jensen 
tendered the bond to Pepper at his office (115a-116a). 
Pepper refused to accept the bend (Jbid.). 


The Summary Proceeding. On May 31, 1968, on the ap- 
plication of Casey, Lane & Mittendorf, New York Su- 
preme Court Justice Mangan signed an order command- 
ing Pepper’s firm to show cause why an order should not 
be issued compelling it to turn over to Modern, Arling- 
haus and Eberle their books, records and stock certificates 
in its possession (Exh. 28). On June 3, 1968, Justice 
Murphy of the same court issued an order to show cause 
to the same effect (721a and Exh. 29). On the represen- 
tation of Kelly that diligent but unsuccessful efforts had 
been made to serve the previous order to show cause, Jus- 
tice Murphy permitted substituted service of the motion 
papers on Pepper. (Jbid.). 


Pepper retained Jack Rosen, Esq., to represent him. 
Rosen advised, and Pepper authorized, opposing the peti- 
tion by objecting to the court's jurisdiction of the person 
of Pepper (Tspt. p. 402). Rosen did so by making a 
cross-motion to dismiss the petition (748a and Exh. 29). 
Besides. jurisdictional defenses, Rosen made various pro- 
cedural objections to the petition. (Jbid.). Rosen concedes 
that he also advised Pepper not to take substitute security 
(16la). He gives as his reason that, after you give up 
a lien, “[Y]ou can then proceed on claims in court and 
have an aciion pending there but he has given up this 
lien when the bond is filed.” (Jbid.). Clearly, Rosen and 
Pepper knew that Pepper could not prove himself entitled 


to a fee ii he were to accept a bond and “proceed on 
claims in court.” 


Both of the attorneys who appeared for the parties 
testified about the proceedings had before 
bono on the return day, June 5, 1968. |] 
that, when the judge asked him about petitioner’s pro- 
posed bond, Rosen objected to what he claimed were de 
fects in the bond (Tspt. p. 405) and told the judge that 
he could not consent to accept the bond without first look- 


ing into it further and discussing it with his client (id. 
p. 406). 


Justice Riceo 
tosen maintaine: 


Petilioner’s counsel, Jensen, testified that 
agreed during the argument before Justice | 
a lawyer should 


Rosen had 
ticcobono that 
accept security in lieu of a client’s papers 
and that Globe Indemnity Company (the surety on the 
bond, see 


719a) was a satisfactory surety (170a). Jus- 
tice |] 


ticcobono thereupon directed Rosen to communicate 
with Jensen before 4:00 P.M. in order to work out the 
proper terms of the bond. (/lid.). When Rosen did not 
do so, Jensen sent a letter by hand to Justice ] 


ticcobono, 
summarizing the proceedings had in 


Court that morning 
and asking the Court to sign a proposed order, 
with the letter (759a and Exh. 29) 
signed (172a). 


included 
. The order was never 


Rosen testified that Justice Riecobono had given him 
no instruction to communicate with Jensen before 4:00 
in the afternoon of the day of the argument (Tspt. 409- 
411). Rosen’s testimony in that respect is contradicted 
by Rosen’s own letter, written to Justice Rieeobono the 
same day, June 5, the third paragraph of which starts 
with the following words: 

“I could not reach my client until 5 P.M. and was 
then advised that I could not conser. to delivering 
the said documents. . . .” (764a) 
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In this letter Rosen told the judge he had been advised 
by his client that he could not consent to delivering the 
documents since, according to Pepper, Casey, Lane & 
Mittendorf had not been retained by Eberle. Eberle had 
not discharged Pepper, Rosen asserted, but had “speci- 
fically” directed Pepper not to deliver the stock and 


papers. (Ibid.). 


The following day, Jensen sent to Justice Riecobono a 
letter with which he enclosed an affidavit of Kelly show- 
ing the fact of Eberle’s retainer of Casey, Lane & Mit- 
tendorf (769a and Exh. 29). Also enclosed was ¢ tele- 
gram from Eberle to Arlinghaus in which Eberle asked 
Arlinghaus to pick up the Eberle certificates (767a and 
Exh. 29). Rosen showed that telegram to Pepper (Tspt. 
p. 423). On his deposition Eberle testified that his rea- 
son for cabling Arlinghaus to pick up the Eberle certi- 
ficates was that he had decided to tender them to Unger 
(202a-203a). This testimony by Eberle, together with the 
telegram, belies Pepper’s assertion that Eberle had told 
him he “didn’t have to” deliver the stock to Arlinghaus 
(73a). 

In his brief on appeal Pepper continues to push his 
argument that Casey, Lane & Mittendorf was never re- 
tained by Eberle to institute the summary proceeding for 
return of his stock certificates. Since Pepper admittedly 
knew at least on June 6 that Eberle wanted his certifi- 
cates back (supra), it is clear that, even if it were a fact 
that Casey, Lane & Mittendorf’s appearance for Eberle 
was unauthorized, Pepper’s case would not be helped in 
the least by that fact. The weight of the evidence, more- 
over, supports Judge Frankel’s findings that Eberle had 
in fact retained Casey, Lane & Mittendorf for the pur- 
poses of the summary proceeding. 


The retainer is established by the affidavit of Kelly de- 
livered with Jensen’s letter to Justice Riccobono on June 


6 (see Exh. 29). Kelly executed that affidavit on June 6, 
1968, eight days after the telephone conversation in which 
he was retained by Eberle, A comparable affidavit was 
submitted by Arlinghaus, who had spoken to Eberle dur- 
ing the same telephone eall. (/bid.). Kelly described his 
telephone conversation with Eberle in his report to the 
stockholders the following day, June 7, 1968: 


“There then [June 5, 1968] appeared in our office 
a copy of a letter from Mr. Pepper's attorney, 
who had spoken with Mr. Pepper and understood 
that Mr. Eberle was not represented by our office 
and he wasn’t going along with this entire affair. 


We had anticipated that matter somewhat, and 
the night before had asked Mr. Eberle to send a 
telegram to Mrs. Arlinghaus, stating that she was, 
in fact, authorized to receive his shares, and the 
day before Memorial Day, had spoken to Mr. Eb- 
erle and had been retained by him for the sole pur- 


pose of going into court to get back his stock cer- 
tificates from Mr. Pepper. That was conditioned 
upon his statement to Mrs. Arlinghaus and Mrs. 
Arlinghaus’ statement to us that Mr. Eberle would 
not bear any legal costs of the proceedings, and 
Mrs. Arlinghaus agreed to do so.” (805a-806a).* 


Five years later, when appellees’ attorneys took Eberle’s 
deposition in Florida, Eberle maintained that he had not 
retained Casey, Lane & Mittendorf for the summary pro- 
ceeding (215a-223a). A close reading of Eberle’s deposi- 
tion testimony shows that the basis for that testimony was 


* When Kelly was deposed years later, he had forgotten this in- 
cident (152a-153a). In view of Kelly’s contemporaneous state- 
ments, in his affidavit and the meeting transcript, Pepper’s sinister 
insinuations (Appellant’s Br. p. 42) have no force. 
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less Eberle’s actual recollection of the events than his 
continuing fear that someone, even now and in the in- 
stant proceeding, would send him a bill for lawyers’ fees 
or court costs. (/did.). He was, moreover, not candid with 
counsel in pretending have been “shocked” when he 
read a copy of Kelly’s affidavit the previous day; for, as 
he admitted on cross-examination, he had in fact known 
of Kelly’s affidavit earlier, wien Pepper's counsel sent 
him a copy of a page from the record on appeal in this 
action (217a-218a). Finally, against Eberle’s deposition 
testimony, the tria! court had the testimony given during 
the trial, in person, by Kelly, who recounted his t ‘lephone 
conversation with Eberle (146a-147a). On all of this evi- 
dence, Judge Frankel understandably concluded that 
Casey, Lane & Mittendorf had been authorized to repre- 
sent Eberle in the summary proceeding. 


The agreement of June 7, 1968 


No order had been signed by Justice Rieeobono in the 


summary proceeding by Friday, June 7, 1968, the last 
day for tender of the stock to Unger. On that day, the 
stockholders, Kelly and Unger gathered at Modern’s of- 
fice (S00a-801a). Without the Arlinghaus and Eberle stock 
certificates, no sale of the stock could be consummated. 


Moreover. the sale of the assets was not a genuine alter- 
native (98a-102a). Beeause of tax consequences and re- 
serves for contingent liabilities, the net proceeds to the 
stockholders would be substantially smaller in an asset 
deal. (Ibid. and 815a). There was a serious question as 
to whether Modern could deliver to U.c purchasers cer- 
tain of its contracts, accounting for very substantial reve- 
nue, since those contracts were not assignable and, there- 
fore, would only be available to the new owners if the 
customers should agree to substitute the new owners as 
the contracting party (98a-99a). 


In the intervening week, Oard, who as a potential stock 
holder in the new company had an inierest in seeing the 
tender offer met (334a), had been in contact with Pepper 
and had offered on his own “hook” to attempt to per- 
had refused. Pepper's co-broker, Steve Weil. during the 
same period had initiated negotiations with Unger at 
Pepper’s request (S10a-Slla). On June 7, Unger and Weil 
were in communication again. Their recorded conversa- 


suade the stockholders to pay him $25,000 (258a). Pepper 
pay P} 


tions, the accuracy of which is conceded (Trial Stipula- 


tion), show that the first recorded telephone conversation 
was had at 11:35 A.M.* In that conversation, Weil told 
Unger that if somebody were to reach an agreement with 
Pepper, he would turn everything over the same day 
(778a). Evidently there was some question as to who 
would pay Pepper (779a). The figure of $75,000 had al- 
ready been mentioned, and it is obvious from the conver- 
sation that this figure had come from Pepper: 


“Mr. Unger: Let’s do this then: Let's talk about 
a realistic figure with that guy. Seventy-five thou- 
sand bucks is a lot of money. 


Mr. Weil: Well, you know he paid, what do you 
call it, to Nizer, five thousand or f irty-five hundred, 
and he paid them ten thousand that he has on re- 
tainer”. (780a) 


Weil told Unger the matter was still settleable “like 
today. Monday who knows”. (78la). Weil could not reach 
Pepper; Pepper was to call him. (/bid.). Unger suggested 
$50,000. (Zbid.). Toward the end of the conversation, Weil 
again made the point that “.. . because with him [Pepper] 
taking off, it would be a real problem” (783a), and, 


* There had been an earlier communication at 11 A.M., when 
Unger returned Weil’s initial call. (812a). 


moments later “You know, Sidney takes : month or two 
months off and he goes on these . New Guinea, 
Africa, way-out places; go and | ren him there 


(7S4a). 


Weil ealled back at 12 noon (7Sha) liis message from 
Pepper was that “... after today, there is no settlement; 
not for seventy-five, not for a hundred, px riod.” (Lhid.) 
Pepper had told his lawyer not to tell anyone where 


was: “[i]n fact, he is not even going home to wht.” (787: 


Pepper contends that Un ¢ had net given appellees 
a deadline of June 7 (but see Exh. ddl) and that June 7 
therefore was not a crisis date (Appellant’s Br. p. 45). 
It is clear from the facts discussed above that, quite apart 
from Unger’s requirement, it was Pepper's own conduct 
that created the erisis, Pepper, through Weil, gave the 
stockholders to understand that, unless they did business 
with him that same day, June 7, they might be unable to 
retrieve the stock certifieates for another two months. 
There was no use trying to serve papers on Pepper, as 
he was in hiding. Uis attorney was not allowed to tell 
where he was. and he would not go home that night. Thus 
appellees were clearly presented with a ertsis, and one of 
Pepper’s making. 

Weil cot back to Unger at 1:17. Unger told him “We'll 
enter the agreement for $75,000." (789). Pepper's lawyer 
was to prepare the agreement for review at Modern (7la). 
Weil was to eall Rosen. (Lhid.). 

By 1:45 Pepper still had not contacted Weil (75a). 
Evidently the stockholders had not decided who would pay 


Pepper, if he was to be paid (79a). 


At 2:20 Weil ealled. He had just spoken with Pepper 


(796a). He gave Unger Rosen’s name (/bid.). Pepper 


was going to the bank to get the papers (79S8a). 


on” 


The proceedings at Modern duving » discussion of 
Pepper's claim hia been recorded in « transcript, the 
mcuracy of which is esceded (Trial Stip. pp. 1-2).* The 
minutes show that all of the stockholders except Eberle 
were | t. At the outset, Kelly summarized the events 
of the Premling weeks (0%, SO%a). Ile referred to his 
meeting with Pepper on Mav 22. pomting out with refer 
ence to Pepper's claim of services that “Injobody that 
[ hav: speken to at th corporation, none of the officers, 
none of the shareholders, has any idea that this was a 
valid claim.” (S08a-804a). 


Kelly related that a week or so earlier someone had 
suggested paying Pepper an amount ($25,000 to $50,000) 
(S06a). When Kelly subsequently had heard about this, 
he had advised his clients that “unless somebody could 
tell me a reason why Pepper should get any money what 


ever, | wou ave to characterize this as a seb of 


oe 
} 
i 


blackmail. | wd not recommend it.” (S07a). 

peated “. .. T and our firm, in faet, would not recornimend 
the payment of blackmail to anybody at any time, par- 
ticularly in this situation where Mr. Pepper, on the face 
of it, did not have any claim whate, to any money as 
far as anyone has been able to tell n .” (lbid.). Follow- 
ing this advice, the feasibility of selling the assets to 
Unger had been explored, unsuceessfully (SO0S8a-809a: 
Sl5a; see 9Sa-102a). The asset route was far less profit- 
able, and more risky, to the stockholders (see the cliscus- 


sion, above). 


After Kelly's presentation, Unger related to the stock- 
holders his previous conversations with Weil, who was in 
contact with Pepper (810a-Sl4a). Unger had had conver- 

*In a letter to Harper & Matthews (Pepper's then attorneys) 


dated October 2, 1973, with which a « py of the transcript was de 


livered, Kelly pointed out an obvious error in the record. (824a) 


sations with Weil over the preceding two weeks or so 
(Glia). Pepper had wanted $100,000 to begin with, but on 
May 28, Weil advised Unger that Pepper would take 

000 “if he, Weil handled the transaction.” (Slla). Un- 
coz had not heard from Weil the following week (S12a). 
On the morning of the meeting, June 7, Unger got a com- 
munication from Weil, the essence of which was that 
Pepper now wanted $75,000 (Slla-Sl2a). Unger related 
to the stockholders Weil’s statement that the did not know 
where Pepper was and that “Pepper is going out of the 
country Monday “ud if we don't resolve this, we won't 
be able to do this for two months.” (S12a-S13a). Unger 
interpreted this message to be “great pressure or black- 
mail.” (Si4a). 


Unger next informed the stockholders that if they were 
to go the asset route, there would be a recapture of 
depreciation, which would result in a lowering of the pur- 
chase price by at least $1.00 and maybe »1.25 per share. 
(Id., 814a-815a). (At trial, Vickers, Modern’s treasurer 
and seeretary, confirmed the accuracy of the estimate 


(101a)). 


Unger pointed out that “Pepper’s agreement, if an 
agreement is entered into, is as eood as the courts will 
say it is, and it seems to me that if this isn’t an agree- 
ment that’s entered into under coercion, it’s a near rela- 
tive.” (Sl5a-8l6a). Kelly, however, refused to give an 
opinion as to whether the stockholders would be able to 
eet out of the agreement (Si6a). Ile suggested that the 
situation might fall in the category of threat or duress. 


(Ibid.). 


Modern’s president, Lenz, made a statement, which he 


prefaced by saying that no one in the room was particu- 
larly interested in seeing Pepper “get a dime.” (816a). 
“We all hate to have to knuckle down to an individual 
who. at least, has very doubtful ethies and T am being 


very kind when I say that, but the point remains, if 
Pepper eleets to run away for two months, there is pos- 


sibly no acquisition of the shares from him.” (817a). The 
substance of the rest of the statement by Lenz was to 
suggest that the stockholders not “sit on... high prin- 
ciple” but agree to pay Pepper the $75,000 demanded by 
him (818a). 


The depositions of cross-claimants give a good insight 
into the mental processes by which the agreement to 
“knuckle down” to Pepper was arrived at. 


Elsie Cox, with $554.87 at stake (S26a), testified that 
some stockholders were for and some were against pay- 
ing Pepper (Tspt., p. 626) and that she kept her mouth 
shut. (/bid.). 


Harry Bogaards thought, on the basis of Pepper’s dec- 
larations to him, that Pepper had rendered services to 
the corporation worth $25,000 (182a-183a). He thought 
Pepper’s $100,000 claim was for a finc »r'’s fee, 4. CATs 
tainly not a legal fee” (184a) and felt that he was sign- 
ing under duress (175a). He had no intention of revok- 
ing the agreement when he signed it: there seemed no 
way out except to sign the agreement (177a-178a). 

Tough said he si.ned the agreement under duress, see- 
ing that it was the last day of the offer and that Unger’s 
checks were waiting (190a). Tle expected to pay Pepper 
but hoped that the stockholders wouldn’t have to, since 
the agreement was signed under duress (Ibid.). He real- 
ized that court action would be necessary if payment were 
to he avoided (191la). No agreement was reached in that 
respect; the lawyers would look into whether the stock- 
holders had a case or not (191a-192a). He thought it was 
“blackmail almost” (192a). 


Del Coro compared Pepper’s demand to a pistol pointed 
at his head (194a). He reealls no suggestion that the 


stockholders would not have to pay Pepper bvt remem- 
bered that they intended to see whether the agreement 
could be set aside. (Ibid.). He signed the agreement with 
a mental reservation (196a). 


Schlereth testified that the stockholders had been will- 
ing to approve payment ol £20,000 or $25,000 to Pepper 
and that Pepper's final figure was $75,000 (236a). There 
was no discussion about revocation, although she does 
recall Unger saying that action would be taken to avoid 
paying Pepper (241la-242a). 


Mrs. Arlinghaus felt she signed the agreement under 
duress (Tspt. pp. 618-619). She did not know whether 
she intended to pay Pepper when she signed the agree- 
ment. (Id. p. 623). 


Kelly testified that Rosen came to Modern, talked with 
Unger about the proposed agreement, went away and 
came back with an agreement (147a-148a). Kelly refused 
+ let his clients sign the agreement in the original form 
(245a-247a). He approved the final agreement procedur- 
ally but not substantively (154a). 


In the face of all of the foregoing, Pepper insists that 
the stockholders’ actions on June 7, 1968 constituted a 
“charade” (Appellant’s Br. p. 17). ‘The basis for this 
contention is the testimony of his eo-broker, Weil that 
Unger told him (Weil) that “we” had no intention of pay- 
ing Pepper any amount (/bid.). Weil's testimony in this 
respect cannot be eredited, since it confliets with the, con- 
ecededly accurate, transcripts of the Weil-Unger telephone 
conversations (777a-798a). If Unger had in fact made 
such a statement, and if appellees had concurred in it, 
Pepper’s case would net be helped thereby, for it is clear 
from the record as a whole that appellees acted under 
duress in signing the agreement and that it was their in- 
tention either to pay Pepper the agreed amount or, if 


they decided not to pay, to seek a court determination of 
the dispute. Unger, himself a lawyer (329a). made. it 
clear that he thoucht the matter should be pursued in 
court (S15a-Sl6a). Blame ean hardly be placed on cross- 
claimants for knowing, and being told by both of the law- 
vers present, that they might have an equitable remedy. 


The transeript of the sharcholders’ meeting of June 7 


(799a-823a) demonstrates that their own attorneys ad- 
vised them not to eo through with the deal and not te 
accede to Pepper's demands. This advice was overborne 
by the pressure applied by Pepper. 


Pepper also complains that the board and stockholders 
of Modern turned down the proposition for purchase of 
Modern made by Cahners, another prospective buyer found 
by Pepper (Appellant's Br. p. 14). The Cahners proposal 
was an iffy affair (658a: 7009 718a), conceived by Pepper 
as an eleventh-hour attempt to block the sale to the Unger 
group. Cahners first rendezvoused with Pepper at his 
office prior to driving out with Pepper's associate, Cox, 
to the May 24th board meetine in New Jersey (Tspt. 456). 
The Cahners offer might never have led to a sale, let 
alone a sale at a price equal to the one which Unger stood 
ready to pay. 


Equally importantly, Unger had the acceptance of man- 
agement, which included three of the appellees.* This ob- 
viously was an important consideration, not only for 
those stockholders who would continue their association 
with Modern after the sale but also for the others, who 
had the officers’ and employees’ interest at heart. Mrs, 
Arlinghaus wanted to be sure that the buyer was accept- 
able to management (35la: 355a). This, then, was an in- 
tensely personal decision, in which the marketability of 
the stock was not the only important factor. Judge 
Frankel gave due consideration to this (450a-451a). 


* Bogaards (173a), Del Coro (193a) and Hough (189a) 


" 
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Finally, Pepper contends that, when he sueceeded in 
frustrating the summary preceeding, appellees should 
have attempted to utilize other legal processes (Appel 
lant’s Br. p. 46). This is an extraordinary statement for 
Pepper to make in the present state of the reeord, which 


makes it abundantly clear that Pepper had the deepest 


eontempt for both his clients’ rights and the legal proeesses 
and was willing to resort to the most devious and oppres 
sive tactics to avoid and obstruct those processes. Clearly, 
Pepper would have adopted th. same tactics, no matter 


what form the process took. 


ARGUMENT 


No finding mav be set aside by this Court unless clearly 
erroneous. due regard heing given to the opportunity of 
the trial judge to judge of the eredibility of the witnesses. 
Fed. R.Civ.P. 52(a). Tt is elear from the evidenee sim 
marized above that, far from being erroneous, Judg 
Frankel’s findings were compelled by the record before 
him. For that reason, we shall not discuss the seven 
cases cited by Pepper except to say that all were decided 
on facts altogether different from those here presented. 
Even Pepper's highly seleetive and greatly distorted state 
ment of the facts (Appellant's Br. pp. 5-18) eannot create 
a semblance of plausibility for his arguments with respect 
to those eases. In its prior opinion herein, 454 F.2d 626, 
this Court ruled that issues of fact were raised which 
could only be determined following a trial. The trial was 
held. the factual issues were determined, and it is clear 
that the evidence supnorted those determinations. Thus, 
it is respectfu y submitted, this Court must affirm the 
judgment entered against Pepper on appellees’ first cross- 
claim. 


There remain to he diseussed only two considerations, 
which were not argued before this Court on the previous 


appeal but which were presented to Judge Frankel. The 
first consideration arises from the fact that Pepper in- 
serted into his settlement agreement of June 7, 1968, in 
addition to the provision for payment to him of $75,000, 
a provision for the exchange of general releases between 
himself and his clients (S28a). The promise of a general 
release was potentially highly valnable to Pepper to shield 
him from the consequences of his misconduct. in another 
transaction with Mrs. Arlinghaus and the estate. Under 
the authorities, Pepper, by insisting on receiving a gen 
eral release, abused his lien and lost his right to enforee 
the settlement agreement (Point T. below). 


The second consideration arises from Judge Mulligan’s 
suggestion in his concurrent opinion on the previous ap- 
peal herein that proof of exposure to a real loss was a 
prerequisite to reeovery herein. 454 F.2d at 636. This eon- 


sideration, of course, would come into play only if this 


Court were to find that Judge Frankel was clearly in error 


in finding that sale of the assets to Unger would have re 
duced the proceeds to appellees and that no conerete 
offers from other buvers were on the seene (450a-451a). 
If this Court were to set aside those findings. the judg- 
ment should be affirmed nonetheless, since under the re- 
straint-of-property authorities, herein applicable, appellees 
were not required to prove that they were threatened with 
a loss (Point IT, below). 


2° 
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POINT 


Assuming, arguendo, that Pepper had a valid lien 
for $75,000, the payment of $75,000 satisfied the lien, 
and his demand for a release invalidates the setlement 
or, at the very least, the release provision of the agree- 
ment must be rescinded. 


The refusal to turn over property to whieh another is 
rightfully entitled unless a release is given constitutes 
duress which vitiates the transaction. Ingram vy. Lewis, 
87 F.2d 259 (10th Cir. 1930); Weiner v. Tele King Corp., 
93 N.Y.S.2d 101 (Sup. Ct., Kings County 1955) (not offi- 
cially reported). 


Even were Pepper's claim to a legal fee of $75,000 
valid, his use of his retaining lien to exact from his client 
a general release from liability invalidates the agreement. 
In Ingram, supra, trustees who had contre! over the bene- 
ficiary’s property threatened to prevent his access to it un- 
less he paid them an exorbitant fee for their services and 
discontinued with prejudice an action brought against 
them for alleged breaches of trust. Tt was held that the 
dismissal of the action was the quivalent of a release and 
that a release could not be upheld when obtained by 
duress, even though that part of the settlement entitling 
the defendants to some compensation for services ren- 


dered was upheld. Ingram v. Lewis, supra, at 264. Pepper 
was under a duty as an officer of the court not to take 
advantage of his position. See Robinson v. Rogers, 237 
N.Y. 467, 473, 143 N.E. 647 (1924); Opinions of the Com- 
mittee on Professional Ethics of the Association of the 
Bar of the City of New York No. 808 (1955). Pepper’s 
use of his possession of papers obtained during his re- 


tainer to secure something bevond compe! sation for serv- 
iees was wrongful and constituted duress: and benefits, 
‘neluding a release, obtained by duress cannot be retained. 


See Ingram Vv. Le wis, supra; We ine rv. Tel King Corp., 
supra, 


The promise of a general release which Pepper de- 
manded, and received, on June 7, 1968 was of tremendous 
potential value to him. When, two months later, Mrs. 
Arlinghaus brought an action to reseind Pepper's pur- 
chase from her of all of her own and forty percent of 
the estate’s stock in Modern’s sister company, Modern 
Teleservice, Ine. (“Teleservice”), Pepper set up the prom 
ise of a release in the June 7, 1968 agreement as an af- 
firmative defense.* Judge Werker held his decision after 
trial in that action in abeyance pending Judge Frankel’s 
decision in this action. When notified that Judge Frankel 
7, 1968, Judge Wer- 
ker rendered his (unreported) decision in the Teleservice 


had rescinded the agreement of June 


action, rescinding Pepper's purchase of Teleservice stock 
and awarding both compensatory damages and punitive 
damages against Pepper in favor of Mrs. Arlinghaus and 
the estate. While the accounting proceeding which Judge 
Werkcr direeted in that action has not yet been termi- 
nated, it is clear that the compensatory damages (Pepper’s 
profits), alone, will amount to not less than $118,000. 
Pepper has so conceded. 


——$______. 


* Mrs. Arlinghaus has reserved her right to an adjudication of 
g 


her claim that the promise of a general release should not be inter- 


preted to include the Teleservice transaction. Since the promise has 
been rescinded, the issue of its interpretation will arise only if this 
Court shall reverse the judgment rescinding it. 


POINT II 


Appellees were not required to prove threat of loss. 


Judge Mulligan, in his concurring opinion in the vlier 
appeal herein, agreed with the majority thi ppellees 


(then appellants) fiad ated a claim upon which relief 
| 


could be granted and that the district court’s stanmar\ 
judgment order should be revers¢ lis only point of 
divergence from the majority was on the issuc of prool 


Judge Mulligan stated that the cross-claimants must show 
“exposure to real loss before they can esiablish the ir vie 
timization by Pepper.” 454 F.2d at 636, Tt is beyond dis 
pute that they have done so. Assuming, hewever, for the 
purpose of argument, that they have not earried that 
burden, the judgment should be affirmed noneth less 


It is the rule in New York that refusal to surrender 
roods owned by another except upon compliance with an 
unlawful demand is “duress of goods”. Virst National 
Bank v. Pepper, supra. Any contract made under t 
circumstances is deemed to have been made under com- 
pulsion and duress. Cowley V. Fabien, 204 N.Y. 566, 
97 N.E. 458 (1912); Weiner v. Tele King Corp., supra. In 
such a ease, it has never been a condition to recovery that 
the party asserting the duress show that allowing the 
other party to retain possession of the woods would, in 
escapably, cause pecuniary damage. The mere fact that 
such a party prevents the rightful owner's use of the 


property works an unlawful coercion upon the owner. 


e Scholey v. Mumford, 60 N.Y. 498 (1875). 


"0 
Or 


CROSS-APPELLANT’S BRIEF 


Question Presented 


Did the Dist Court err in re n to aecord full 
faith and eredit to thi wlement rendered acainst Pepper 
by the Monmouth County (New Jersey) Court, Probate 


Division? 


The District Court hell that the New Jersey court 


lacked personal jurisdiction over Pi pper and that, there 


fore, he was not bound by the judement. 


Statement of the Case 


On August 30, 1971, a judement against Peper in favor 
of Mrs. Arlinghaus was entered in the Monmouth County 
(New Jersey) Court in the amount of $1°.S42.19, together 
with interest thereon from January 2, 1968 (S65a). Judge 
Frankel dismissed Mrs. Arlinghaus’ fourth councer-elaim, 
in which she sought to enforce that judgment under the 
full faith and credit clause “df the United States Consti 


tution. 


The Basis for the Judgment 


Pepper, as attorney for the estate of Mrs. Arlinghaus’ 
husband, a New Jersey resident, sent Mrs, Arlinghaus, 
the exeeutrix of the estate, periodie statements for legal 
fees and disbursements. Under New Jersey law, an ex- 
ecutrix is permitted t pay legal expenses a they become 
due rather than seek court approval for payment of each 


bill. These payments are then approved or disapproved 


ina formal accounting. Such a procedure obviously ben 
fits the attorney for the estate, since li not f¢ | to 
await a final accounting before he receives his payment 
In the instant case, Pepper es ¥ is ft 
were received lows r, when Mrs Arlinehaus ad 0 
ered that Pep r had been oll Ol it 
his fees were unearn i proceedin is brought on by 
an order to show cause to recover the monies pre\ musty 
pa | SOOa Peppel wis > | '! 1 but nst ul ot 
‘ollowing the procedure sp ed New Jersey law to 
justify his fees, he se1 ter and an aflid to t 
Court, in which he denied that New Jersey could assert 
personal jurisdiction 01 him.* Ih | not dea h 
t merits of the action, except to make the conclusory 
allezation that he had worked ove 1.000 hours on Estate 
matters, a patently absurd figure (S60a-S65a). Ile did not 
appear in the action, and the aforemention 1 ju nt 


was entered against him. 


Judge Frankel refused to give full faith and credit to 
this judgment on the grounds that New Jersey’s assertion 
of personal jurisdiction was in¢ ffectual (456a). It is re- 
spectfully submitted that the New Jersey court did obtain 
in personam jurisdiction over Pepper and that its judg 


1 


ment was, therefore, entitled to full faith and credit. 


* Wrote Pepper : “tlhis letter is a rir uk to be leemed a 


nullitv, as if not submitted by me, if it ubmission by me could 


constitute a submission by me to the jurisdiction of a Court if 


New Jerse ” (Exh. 860a). 
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ARGUMENT 


The judgment of the New Jersey County Court is 
entitled to full faith and credit. 


ctates 


to litigation: 


the result of the contest: and that matters once tried 


be considers dd fore ver x¢ m.4 erween the part @8. Bald- 
win v. lowa Stat Traveling Men's Ass'n, 983 U.S. 5299 


925 (1931). The full faith and credit clause, Article IV, 
Section 1 of the Constitution and its implementing stat- 
ute, 28 U.S.C.A. $1738, mandates the extraterritorial ree 
ognition of state judgments. This mandate is designed to: 


. throughout » federal system the 
salutary principle of the common law that a litiga 


+ 


tion once pursued to judgment shall be as eonclu 


sive of the r { the parties in every other court 


as in that wl t] judgment was rendered. 
Because there is a7 il faith and ered ela 
defendant may n i second time 

validity of plaintiff's right which has ripened into 
a judgement. ...” MJaaqnolia P troleum Co. v. TTunt, 
520 U.S. 430, 439-40 (1943). 


ederal courts must accord full faith 
and ered he judgments of state courts. J/uron Hold 
ng Corp. Vv. Lincoln Mine Operating Co., 312 U.S. 183 
(1941); Davis yv. Davis, 305 U.S. 32 (1938). 


Pepp ‘r reecived actual notice of the New Jersey action, 
by mail, pursuant to N. J. Civ. Prac. Rules 4:4-4(¢)(2) and 
(e) and Rule 4:4-5(b). Such service by mail clearly sat- 
isfies the Constitutional requirements of notice and oppor- 
tunity to be heard. See, e.g., Walker v. City of Hutchin- 
on, 302 U.S. 112, 116 (1956); Modern Cycle Sales. Inc. 


Burkhardt-Larsen Co.. 395 F.Supp. d87, 592 (E.D. 
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Wise. 1975): In re Law Re search Service Ine., ¢ ; 
Supp. 749, 757 (S.D.N.Y. 1974): Fed R. Civ. P. 44) (1) 1). 
Pepper's letter to tl trates that | 
had notice and an 

only issue before this Court under t] rt) oss-claim 
of Mrs. Arlinghaus is whether the New Jersey court had 
jurisdiction of Pepper at the time its judgment was en 
tered. Riley v. New York Trust Co., 315 U.S. 340 (1942); 
Roche v. McDonald, 275 U.S. +49, DL (1925). is re 
spectfully submitted that the New Jersey court did have 


personal jurisdiction over Pepper and that he is bound by 


the New Jersey judgment.* 


New Jersey's lone arm statute, 
4(e), grants jurisdiction t 
mitted by the Constitution: 


“Our long-arm rule, unlike 

permits servic® on non-re sident defendan 

only io ‘due process of law’. R. 4:4-4(e). 

words, we will allow out-of-state service 

termost limits permitted by the United States Con 
stitution. See Roland y. Modell’s Shoppers World 
of Bergen Ctv., 92 N.J. Super. 1, 7, 222 A.2d 110 
(App. Div. 1966).” Avdel Corp. v. Mecure, 58 N.J. 
964, 268, 277 A.2d 207, 209 (1971). 


See also Hoagland vy. Springer, 74 N.J. Super. 275, 181 
A.2d 193 (Law Div. 1962), aff'd, 75 N.J. Super. 560, 186 
A.2d 678 (App. Div. 1962), ff'd, 39 NJ. 32, 186 A.2d 
679 (1962); Bernardi Bros. v. Pride Mfg., Inc., 427 F.2d 
997, 298 (3r4 Cir 1970); Japan Gas Lighter Association 


* Because Pepper chose not to liti 
diction, de pit the opportunity to 


" 


this Court See Somportex Ltd 


Cc rp., $53 F.2d 435, 438 | 3rd Cir 


Ltonson Corp., 257 F.Supp. 219, 231 (D.N.J. 1966). 
Clearly, Pepper was subject to that State’s personam 
jurisdiction, for the claim against him arose out of alleged 

‘es performed by him in connection with the adminis 
tration of a will offered for probate in New Jersey. 


As stated by Mr. Chief Justice Stone in International 
Shoe Co. V. Washingt m, 026 | Se 510, DLO (1945): 


“|D]jue process requires only that in order to sub- 
ject a defendant to a judgment in personam, if he 
be not present within the territory of the forum, 
he have certain minimum contacts with it such that 
the maintenance of the suit does not offend ‘tra 
ditional notions of fair play and substantial justice.’ 


Milliken v. Meyer, 311 U.S. 457, 463.” 


If a defendant meets the test enunciated by International 
Shoe, supra, then he may be sued in that forum for all 
purposes, to the full extent that he may be sued in the 
state of his domicile or the state of his principal place of 
business. Perkins v. Benguet Consolidated Mining Co.. 
342 U.S. 437 (1952). 


However, the issue in the instant case is not whether 
Pepper's contacts with New Jersey are sufficient to sup 
port im personam jurisdiction in a suit unrelated to those 
contacts, If it were such a case, it may be that Pepper’: 
contacts with New Jersey were not extensive enough to 
support the assertion of jurisdiction. On the other hand, 
since the judgment is based on Pepper’s fees in connec 
tion with the administration of a New Jersey estate, the 
claim is based on actions which clearly had substantial 
New Jersey impact and, therefore, Pepper was subject 


to the jurisdiction of that state for the purposes of the 
instant action. See W.A. Kraft Corp. v. Terrace On the 
Furk, Inc., 337 F.Supp. 206, 207 (D.N.J. 1972). The 
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relevent test is summarized in the Restatement (Second) 
of Conflict of Laws 2d, 437 (1967), which provides: 


“A state has power to exercise judicial jurisdiction 
over an individual who causes effects in the state 
by au act done elsewhere with respect to causes of 
action arising from those effects unless the nature 
of the efeets and of the individual’s relationship 
to the state make the exercise of such jurisdiction 
unreasonable.” 


Pepper certainly could foresee that his retention as at- 
torney by a New Jersey estate would have effects in 
New Jersey. The fees which the New Jersey court found 
to be unearned were asserted against a New Jersey estate 
and were paid by a New Jersey executrix. Pepper can 
hardly claim to have performed legal services in connec- 
tion with the administration of a New Jersey estace and 
then assert that he had no contact with that state. See 
Note, “Attorneys: Interstate and Federal Practice,” 80 
Harv.L.Rev. 1711, 1715 (1967). As in every other state, 
eontrol over the probate of the estates of its residents 
is of great interest to New Jersey, and the administra- 
tion of those estates is | eavily regulated. These factors 
make Pepper’s claim tha, New Jersey violated his due 
process rights even more specious. McGee v. Interna- 
tional Life Ins. Co., 355 U.S. 220 (1957) ; Henry L. Doherty 
& Company v. Goodman, 294 U.S. 625 (1935). This case 
is certainly not an example of an action in which uni- 
lateral activity on the part of the plaintiff is used to drag 
an unsuspecting and unwilling defendant into a foreign 
forum. See Hanson v. Denckla, 357 U.S. 235, 253 (1958). 
The basic issue is one of fairness, and under the facts of 
this case, it was abundantly fair to require Pepper to 
defend the New Jersey action. See Jetco Electronic In- 
dustries, Inc. v. Gardiner, 473 F.2d 1228, 1234 (5th Cir. 
1973). The interests of New Jersey so predominate over 
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those of any other state that there should be no question 
that it properly exercised jurisdiction as the most logical 
and convenient locus to try the ease. See Lee vy. Walworth 
Valve Co., 482 F.2d 297, 299 (4th Cir. 1973); Ajax Realty 
Corp. v. J. F. Zook, Inc., 493 F.2d 818, 822 (4th Cir. 1972). 
Furthermore, the fact that the cause of action did not 
arise out of facts done in New Ji rsey is not relevant. 
Pepper’s actions and failures to act in New York had ef- 
fects in New Jersey although he was not physically present 
there. McGee v. International Life Ins. Co., supra; Honey- 
wei! Ine. v. Metz Apparatewerke, 509 F.2d 1137, 1144 (7th 
Cir. 1975); Parke-Bernet Galleries, Ine. v. Franklyn, 26 
N.Y.2d 13, 308 N.Y.S.2d 337, 256 N.E.2d 506 (1970). Under 
the applicable test, the fact that Pepper represented an 
estate located in New Jersey establishes the minimum con- 
tacts necessary to render him amenable to suit in that 
state. See Central Operating Co. v. Utility Workers of 
America, 491 F.2d 245, 250 n. 5 (4th Cir. 1974) 


One of the important factors underiyine the decision in 
McGee, supra, was the Supreme Court's conclusion that 
California, the forum state, had a great interest in pro- 
viding a forum for its residents when non-resident. in- 
sure.s refused to pay claims. In McGee, a Texas insur- 
ance company had mailed a certificate and offe> of 
reinsurance to a California resident in Californie. The 
California resident accepted the offer in California and 
thereafter mailed all premium payments from California 
to Texas. The Texas company had neither solicited nor 
done any other business in California and had no other 
contacts with California. Nevertheless, the Court held 
that a California court’s exercise of personal jurisdiction 
over the non-resident corporation was consistent with due 
process, holding: 


“It is sufficient for purposes of dne process that 
the suit was based on a contract which uas substan- 
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tial connection with that State [California }.” 
U.S. at 223. 


Finally, it is clear that the convenience of the parties 
mandates New York jurisdiction. Pepper was subject 
to suit in New York and defending a lawsuit in New York 
is not substantially more convenient than doing so in New 
Jersey. Having all matters concerning the estate liti- 
gated in the estate proceeding economizes judicial time 
and effort and is more convenient to all of the parties, 
a further factor to be considered. see Midland Forge, 
Ine. v. Letts Industries, Inc., 395 F.Supp. 506, 514 (N.D. 
Iowa 1975). Justice Frankel implicitly recognized this 
fact when he stated: 


“While probate administration is a subject of spe- 
cial concern and regulation for the states, a condi- 
tion which in some circumstances justifies excep- 
tional extension of in personam jurisdiction { Cita- 
tions], New Jersey can protect that interest by 
reculating the disbursement of funds out of the 
estate, supervising the executor, anc scrutinizing 
payments before they are made.” (4i.-a) 


However, it is respectfully submitted that such a posi- 
tion is untenable. According to that analysis, the New 
Jersey Court could constitutionally have entered a bind- 
ing judgment declaring that Pepper was not entitled to 
any fees from the estate, if Mrs. Arlinghau nad not paid 
Pepper’s bills when they were made. Yet, Judge Frankel 
held that because New Jersey law permits the payment 
of the fees as they are incurred, the same New Jersey 
Court lacks the power to enter the same binding judg- 
ment. Clearly, the New Jersey law is for the benefit of 
those who perform continuing services for an estate, and 
Pep; er invoked the benefits of that Jaw. See Hanson v. 
Denckla, swpra. 
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Thus, based on New Jersey’s interest in the equitable 
administration of estates of its residents, the fact that 
Pepper contracted to perform services for an executrix 
of that state and the fact that Pepper was obviously 
aware that his conduct would have an effect in New Jer- 
sey, nm personam jurisdiction over Pepper was constitu- 
tionally asserted by that State. Its judgment, therefore, 
is entitled to full faith and credit. 


CONCLUSION 


The judgment rendered in favor of appellees on 
their first cross-claim should be affirmed; the judg- 
ment rendered against cross-appellant dismissing her 
fourth cross-claim should be reversed; and judgment 
should be directed in favor of cross-appellant and 
against appellant on the fourth cross-claim in the 
amount of $19,842.19 with interest from January 2, 


1968. 
Respectfully submitted, 


Casey, Lane & Mirrenrorr 
Attorneys for Appellees and 
Cross-A ppellant 
Of Counsel 
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